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JAMES E. CRAWFORD VS. UNITED STATES 


1 


a 


I 

Supreme Court of the District of Columbia! 


The United States of America, plaintiff 

vs. 

James E. Crawford, Joseph Hardy, Carl M. 
Terry, and Benjamin Branson, defendants J 


i _ 

Crimiiiaj No. 47GT8 


United States of America, 

District of Columbia , 

Be it remembered that in the Supreme Court of the! District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and pro¬ 
ceedings had in the above-entitled cause, to wit: 

! 

1 Filed in open court Jan. 29, 1929, in the Supreme Court of the 

District of Columbia holding a criminal t^rm 


District of Columbia. ss: 

January Term. A. D. 


1929 


The grand jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Joseph Hardy, and one James E. Crawford, and one 
Carl M. Terry, and one Benjamin Branson, each late of the District 
of Columbia aforesaid, on. to wit. the twenty-ninth day of November, 
in the year of our Lord one thousand nine hundred and tvyenty-eight, 
and at the District of Columbia aforesaid, contriving and intending 
to kill one Philbert J. Bitner, feloniously, wilfully, and; purposely, 
and of their deliberate and premeditated malice, in and;upon him, 
the said Philbert J. Bitner, then and there being, did niake an as¬ 
sault: and that in making the said assault as aforesaid, thfy, the said 
Joseph Hardy, and the said James E. Crawford, and the said Carl 
M. Terry, and the said Benjamin Branson, so contriving rind intend¬ 
ing to kill him, the said Philbert J. Bitner. as aforesaid, a certain fire¬ 
arm, of the kind commonly known as and called a pistol, then and 
there loaded and charged with gunpowder and with metal bullets, and 
in the right hand of him. the said Joseph Hardy, then andj there had 
and held, feloniously, wilfully, purposely, and of their deliberate and 
premeditated malice, did discharge and shoot off, at, against, and 
upon him. the said Philbert J. Bitner: and that they, the said Joseph 
Hardy, and the said James E. Crawford, and the said Carl M. Terry, 

• * i %' / 

and the said Benjamin Branson, with one of the metal bullets afore¬ 
said. by them out of the pistol aforesaid, then and there by force of 
the gunpowder aforesaid, discharged and shot off as aforesaid, then 
and there feloniously, wilfully, purposely and of their deliberate and 
premeditated malice, did strike, penetrate, and wound hinju the said 
Philbert J. Bitner. in an upon the abdomen of him, the said Phil¬ 
bert J. Bitner: and that they, the said Joseph Hardy, and the said 
James E. Crawford, and the said Carl M. Terry, and the'said Ben¬ 
jamin Branson, by such striking, penetrating, and woundirig of him. 

the said Philbert J. Bitner, as aforesaid, did thereby! then and 
2 there feloniously, wilfully, purposely and of their deliberate 
and premeditated malice, give to him. the said Philbert J. 
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Bitner, in and upon the abdomen of him. the said Philbert J. Bitner, 
one certain mortal wound, of which said mortal wound, he. the said 
Philbert J. Bitner. from the said twenty-ninth day of November, in 
the year aforesaid, to the thirtieth day of November, in the year 
aforesaid, did languish, and languishing did live; on which said 
thirtieth day of November, in the year aforesaid, and at the District 
of Columbia aforesaid, the said Philbert J. Bitner, of the said mortal 
wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the iaid Joseph Hardy, and the said James E. Craw¬ 
ford, and the said Carl M. Terry, and the said Benjamin Branson, 

him, the said Philbert J. Bitner. in the manner and bv the means 

* / % 

aforesaid, feloniously, wilfully, purposely, and of their deliberate 
and premeditated malice did kill and murder, against the form of 
the statute in such case made and provided, and against the peace 
and Government of the said United States. 

Second Count 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Joseph Hardy, and the said James E. Crawford, and 
the said Carl M. Terry, and the said Benjamin Branson, on, to wit, 
the said twentv-ninth dav of November, in the vear of our Lord one 
thousand nine hundred and twenty-eight, and at the District of Co¬ 
lumbia aforesaid, contriving and intending to kill the said Philbert 
J. Bitner. feloniously, wilfully and purposely, and of their deliberate 
and premeditated malice, in and upon him, the said Philbert J. 
Bitner, then and there being, did make an assault: and that in 

0 C.’ 

making the assault as aforesaid, they, the said Joseph Hardy, and 
the said James E. Crawford, and the said Carl M. Terry, and the 
said Benjamin Branson, so contriving and intending to kill him, the 
said Philbert J. Bitner as aforesaid, a certain firearm, of the kind 
commonly known as and called a pistol, then and there loaded and 
charged with gunpowder and with metal bullets, and in the 
J right hand of him. the said James E. Crawford, then and there 
had and held, feloniously, wilfully, purposely and of their 
deliberate and premeditated malice, did discharge and shoot off. at, 
against and upon him, the said Philbert J. Bitner: and that they, 
the said Joseph Hardy, and the said James E. Crawford, and the said 
Carl M. Terry, and the said Benjamin Branson, with one of the 
metal bullets aforesaid, by them out of the pistol aforesaid, then and 
there by force of the gunpowder aforesaid, discharged and shot off* 
as aforesaid, then and there feloniously, wilfully, purposely and of 
their deliberate and premeditated malice, did strike, penetrate and 
wound him. the said Philbert J. Bitner. in and upon the abdomen of 
him, the said Philbert J. Bitner: and that they, the said Joseph 
Hardv. and the said James E. Crawford, and the said Carl M. Terrv, 
and the said Benjamin Branson, by such striking, penetrating and 
wounding of him. the said Philbert J. Bitner, as aforesaid, did 
thereby then and there feloniously, wilfully, purposely and of their 
deliberate and premeditated malice, give to him. the said Philbert J. 
Bitner, one certain mortal wound: of which said mortal wound, he. 
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the said Philbert J. Bitner, from the said twenty-ninth day of 
November, in the year aforesaid, to the thirtieth day of November, 
in the year aforesaid, and at the District of Columbia aforesaid, did 
languish, and languishing did live; on which said thirtieth daj r of 
November, in the year aforesaid, and at the District of Columbia 
aforesaid, the said Philbert J. Bitner, of the said mortal wound, 
did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said Joseph Hardy, and the said Janies E. Craw¬ 
ford, and the said Carl M. Terry, and the said Benjamin Branson, 
him, the said Philbert J. Bitner, in the manner and bjy the means 
aforesaid, feloniously, wilfully, purposely, and of thejir deliberate 
and premeditated malice did kill and murder; againjst the form 
of the statute in such case made and provided, and! against the 
Peace and Government of the United States. 

i 

j 

Third count i 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

4 That the said Joseph Hardy, and the said Jamjes E. Craw¬ 

ford, and the said Carl M. Terry, and the said Benjamin Bran¬ 
son, on. to wit. the said twenty-ninth day of November, in the year of 
our Lord one thousand nine hundred and twenty-eight] and at the 
District of Columbia aforesaid, contriving and intending to kill the 
said Philbert J. Bitner, feloniously, wilfully, and purposely, and 
of their deliberate and premeditated malice, in and upon him, the 
said Philip J. Bitner. then and there being, did make Ian assault; 
and that in making the assault as aforesaid, they, the kud Joseph 
Hardy, and the said James E. Crawford, am 1 the said Cafl M. Terry, 
and the said Benjamin Branson, so contriving and intending to 
kill him, the said Philbert J. Bitner, as aforesaid, a certiain firearm, 
of the kindly commonly known as and called a pistol, thejn and there 
loaded and charged with gunpowder and with metal buljlets, and in 
the right hand of him. the said Carl M. Terry, then an<jl there had 
and held, feloniously, wilfully, purposely and of theif deliberate 
and premeditated malice, did discharge and shoot off, | at, against 
and upon him. the said Philbert J. Bitner: and that they, the said 
Joseph Hardy, and the said James E. Crawford, and thje said Carl 
M. Terry, and the said Benjamin Branson, with one of the metal 
bullets aforesaid, by them out of the pistol aforesaid, then and there 
by force of the gunpowder aforesaid, discharged and ishot off as 
aforesaid, then and there feloniously, wilfully, purposely, and of 
their deliberate and premeditated madiee, did strike, penetrate, and 
wound him. the said Philbert J. Bitner. in and upon tlje abdomen 
of him. the said Philbert J. Bitner: and that they, the Said Joseph 
Hardy, and the said James E. Crawford, and the said Carj M. Terry, 
and the said Benjamin Branson, by such striking, penetrating, and 
wounding of him, the said Philbert J. Bitner, as aforesaid, did 
thereby then and there feloniously, wilfully, purposely, and of their 
deliberate and premeditated malice, gice to him. the said Philbert J. 
Bitner, one certain mortal wound: of which said mortal wound, 
he, the said Philbert J. Bitner, from the said twenty-ninth day of 
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November, in the vear aforesaid, to the thirtieth dav of November. 

* • • 

in the year aforesaid, and at the District of Columbia afore- 

5 said, did languish, and languishing did live; on which said 
thirtieth day of November, in the year aforesaid, and at the 

District of Columbia aforesaid, the said Philbert J. Ritner. of the 
said mortal wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 
That they, the said Joseph Hardy, and the said James E. Craw¬ 
ford, and the said Carl M. Terry, and the said Benjamin Branson, 
him. the said Philbert J. Ritner. in the manner and by the means 
aforesaid, feloniously, wilfully, purposely and of their deliberate and 
premeditated malice did kill and murder: against the form of the 
statute in such ease made and provided, and against the peace and 
government of the said I'nited States. 

Fourth count 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said Joseph Hardy, and the said James E. Crawford, and 
the said Carl M. 'Ferry, and tin* said Benjamin Branson, on. to wit. 
the said twenty-ninth day of November, in the year of our Lord one 
thousand nine hundred and twenty-eight, and at the District of Co¬ 
lumbia aforesaid, contriving and intending to kill the said Philbert 
J. Ritner. feloniously, wilfully and purposely, and of their delib¬ 
erate and premeditated malice, in and upon him. the said Philbert 
J. Ritner. then and there being, did make an assault: and that in 
making the assault as aforesaid, they, the said .Joseph Hardy, and 
the said James E. Crawford, and the said Carl M. Terry, and the said 
Benjamin Branson, so contriving and intending to kill him. the said 
Philbert J. Ritner as aforesaid, a certain iirearm. of the kind com¬ 
monly known as and called a pistol, then and there loaded and 
charged with gunpowder and with metal bullets, and in the right 
hand of him. the said Benjamin Branson, then and there had and 
held, feloniously, wilfully, purposely and of their deliberate and pre¬ 
meditated malice, did discharge and shoot oil*, at. against and upon 
him. the said Philbert J. Ritner: and that they, the said Joseph 
Hardv. and the said James E. Crawford, and the said Carl M. Terre, 
and the said Benjamin Branson, with one of the metal bullets afore¬ 
said. by them out of the pistol aforesaid, then and there by 
force of the gunpowder aforesaid, discharged and shot olF as 
G aforesaid, then and there feloniously, wilfully, purposely and 
of their deliberate and premeditated malice, did strike, pene¬ 
trate and wound him. the said Philbert J. Ritner, in and upon the 
abdomen of him. the said Philbert J. Ritner: and thev thnu the said 

* i' 

Joseph Hardy, and the said James E. Crawford, and the said Carl 
M. Terry, and the said Benjamin Branson, by such striking, pene¬ 
trating and wounding of him, the said Philbert J. Ritner. as afore¬ 
said. did thereby then and there feloniously, wilfully and purposely, 
and of their deliberate and premeditated malice, give to him. the said 
Philbert J. Ritner. one certain mortal wound: of which said mortal 
wound, he. the said Philbert J. Ritner. from the said twentv-ninth 
dav of November, in the vear aforesaid, to the thirtieth dav of No- 



JAMES E. CRAWFORD VS. UNITED STATES O 

I 

i 
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vember. in the Year aforesaid, and at the District of Columbia afore- 
said, did languish, and languishing did live: on whiclji said thirtieth 
dav of November, in the Year aforesaid, and at the District of Colum- 
bia aforesaid, the said Philbert J. Bitner. of the said mortal wound, 
did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said Joseph Hardy, and the said Jijmes E. Craw¬ 
ford, and the said Carl M. Terry, and the said Benjamin Branson, 
him, the said Philbert J. Bitner, in the manner and j by the means 
aforesaid, feloniously, wilfully, purposely, and of theirjdeliberate and 
premeditated malice did kill and murder; against thp form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. j 

i 

Fifth count j 

And the grand jurors aforesaid, upon their oath iafoivsaid. do 
further present: i 

That the said Joseph Hardy, and the said James jE. Crawford, 
and the said Carl M. 'Ferry, and the said Benjamin [Branson, on, 
to wit, the said twenty-ninth day of November, in th<[> year of our 
Lord one thousand nine hundred and twenty-eight, anid at the Dis¬ 
trict of Columbia aforesaid, contriving and intending t<j> kill the said 
Philbert J. Bitner. feloniously, wilfully, and purposely! and of their 
deliberate and premeditated malice, in and upon h|im, the said 
Philbert J. Bitner. then and there being, did make nnj assault: and 
that in making the assault as aforesaid. tliCv. the said 
7 Joseph Hardy, and the said James E. Crawford,land the said 
Carl M. Ferry, and the said Benjamin Branson, contriving 
and intending to kill him. the said Philbert J. Bitner, las aforesaid, 
a certain firearm, of the kind commonly known as and rallied a pistol, 
then and there loaded and charged with gunpowder and with metal 
bullets, and in the right hand of one of the defendants aforesaid, 
then and there had and held, the name of the said defendant in 
whose hand the said pistol was had and held being tj> the grand 
jurors aforesaid unknown, wherefore the same can not be set forth 
herein feloniously wilfully, purposely, and of their deliberate and 
premeditated malice, did discharge and shoot oif. at, against and 
upon him, the said Philbert J. Bitner: and that they, thejsaid Joseph 
Hardy, and the said James E. Crawford, and the said CaH M. Terry, 
and tiie said Benjamin Branson, with one of the metal ballets afore¬ 
said. by them out of the pistol aforesaid, then and thereibv force of 
the gunpowder aforesaid, discharged and shot off as aforesaid, then 
and there feloniously, wilfully, purposely, and of theiij* deliberate 
and premeditated malice, did strike, penetrate, and womjtd him, the 
said Philbert J. Bitner, in and upon the abdomen of hijm. the said 
Philbert J. Bitner: and that they, the said Joseph Hardy, and the 
said James E. Crawford, and the said Carl M. Terry, and the said 
Benjamin Branson, by such striking, penetrating, and wounding of 
him, the said Philbert J. Bitner. as aforesaid, did thereby then and 
there feloniously, wilfully, purposely, and of their deliberate and 
premeditated malice, give to him, the* said Philbert J. Bitper, in and 
upon the abdomen of him. the said Philbert J. Bitner. pne certain 
mortal wound: of which said mortal wound, he, the said jPhiibert J. 
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Bitner. from the twentv-nmth day of November, in the vear afore- 

% 7 V 

said, to the thirtieth day of November, in the year aforesaid, and at 

the District of Columbia, aforesaid, did languish, and languishing 

did live: on which said thirtieth dav of November, in the vear afore- 

% • 

said, and at the District of Columbia aforesaid, the said Philbert J. 
Bitner, of the said mortal wound, did die. 

And so the grand jurors aforesaid, upon their oath aforesaid, 

do sav: 

« 

8 That they, the said Joseph Hardy, and the said James E. 

Crawford, and the said Carl M. Terry, and the said Benja¬ 
min Branson, in the manner and bv the means aforesaid, feloniously, 
wilfully, purposely, and of their deliberate and premeditated malice, 
did kill and murder: against the form of the statute in such case 
made and provided, and against the i>eaee and government of the 
said United States. 

Sixth count 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one Joseph Hardy, and one James E. Crawford, and one 
Carl M. Terry, and one Benjamin Branson, on. to wit. the said 
twentv-ninth dav of November, in the vear of our Lord one thou- 
sand nine hundred and twenty-eight, and at the District of Columbia 
aforesaid, feloniously did attempt, by force and violence, and by 
sudden and stealthy seizure and snatching, and against resistance, 
feloniously to steal, take, and carry away, from and off the person, 
and from the immediate actual possession of the said Philbert J. 
Bitner. then and there being, valuable goods, chattels, and moneys 
which were then and there in the possession and upon the person of 
the said Philbert J. Bitner, and did thereby perpetrate an offense 
punishable by imprisonment in the penitentiary, that is to say, the 
offense of an attempt to commit robbery: and that in so perpetrat¬ 
ing the >aid offense of an attempt to commit robbery, as aforesaid, 

the said Joseph IIardv. and the said James E. Crawford, and the 

* 

said Car! M. Terry, and the said Benjamin Branson, with force and 
arms, in and upon him. the said Philbert J. Bitner. then and there 
being, feloniously, wilfully, and purposely did make an assault: that 
is to say. the said Joseph Hardy, and the said James E. Crawford, 
and the said Carl M. Terry, and the said Benjamin Branson, in per¬ 
petrating the said offense of an attempt to commit robbery, as afore¬ 
said. a certain firearm, of the kind commonly known as and called a 
pistol, then and there loaded and charged with gunpowder and with 
metal bullets, and in one of the hands of him. the said Joseph Hardy, 
then and there had and held, feloniously.; wilfully; and pur- 
posely did discharge and shoot off. at. against, and upon him, 
the said Philbert J. Bitner. and that they, the said Joseph 
Hardv. and the said James K. Crawford, and the said Carl M. Terry, 

• 9 V / 

and the said Benjamin Branson, with one of the metal bullets afore¬ 
said, by them out of the pistol aforesaid, then and there by force 
of the gunpowder aforesaid, discharged and shot off* as aforesaid, 
then and there feloniously, wilfully, and purposely did strike, pene¬ 
trate. and wound him, the said Philbert J. Bitner, in and upon the 
abdomen of him, the said Philbert J. Bitner: and that they, the said 
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Joseph Hardy, and the said James E. Crawford, and |the said Carl 
M. Terry, and the said Benjamin Branson, by such striking, pene¬ 
trating. and wounding of him. the said Philbert J. Bitner, as afore¬ 
said, did thereby then and there feloniously, wilfully, sjmd purposely 
give to him, the said Philbert J. Bitner, in and uponj the abdomen 
of him, the said Philbert J. Bitner, one mortal wouhd: of which 
said mortal wound, he. the said Philbert J. Bitner. from the said 
twenty-ninth day of November, in the year aforesaid, to the thirtieth 
day of November, in the year aforesaid, and at the District of Colum¬ 
bia aforesaid, did languish, and languishing did live; on which said 
thirtieth day of November, in the year aforesaid, and at the District 
of Columbia aforesaid, the said Philbert J. Bitner, of the said mortal 
wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 
That they, the said Joseph Hardy, and the said James |E. Crawford, 
and the said Carl M. 'Ferry, and the said Benjamin Branson, him, 
the said Philbert J. Bitner. in the manner and by the means last 
aforesaid, in perpetrating the said offense of an attempt to commit 
robbery, as aforesaid, feloniously, wilfully, and purposely did kill 
and murder: against the form of the statute in such cjjise made and 
provided, and against the peace and Government of th|, said United 
States. 

Seventh count I 

i 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one Joseph Hardy and one James E. Crawford !md one Carl 
M. Terrv and one Benjamin Branson, on. to wit. the |said twenty- 
ninth day of November, in the year of our Lord <|>ne thousand 
10 nine hundred and twenty-eight, and at the District of Colum¬ 
bia aforesaid, feloniously did attempt, by force «pnl violence, 
and l>v sudden and stealthy seizure and snatching, land, against 

resistance, feloniously to steal, take and carry awav, from and off 

• « 

the person, and from the immediate actual possessions of the said 
Philbert J. Bitner. then and there being, valuable godds. chattels, 
and moneys which were then and there in the possession and upon 
the person of the said Philbert J. Biiner. and did thereby perpetrate 
an offense punishable by imprisonment in the penitentiary: that is 
to say, the offense of an attempt to commit robbery; |and that in 
so perpetrating the said offense of an attempt to commit robbery, 
as aforesaid, the said Joseph Hardy and the said Janies E. ('raw- 
ford and the said Carl M. Terry and the said Benjamin Branson, 
with force and arms, in and upon him. the said Philbeijt J. Bitner, 
then and there being, feloniously, wilfully, and purposely did make 
an assault: that is to say, the said Joseph Hardy and thejsaid James 
E. Crawford and the said Carl M. Terry and the said Benjamin 
Branson, in perpetrating the said offense of an attempt to commit 
robbery, as aforesaid, a certain firearm, of the kind commonly known 
as and called a pistol, then and there loaded and charged with gun¬ 
powder and with metal bullets, and in one of the hands jof him, the 
said James E. Crawford, then and there had and held, feloniously, 
wilfully, and purposely did discharge and shoot off, at, against, and 
upon him, tlie said Philbert J. Bitner. and that they, the kaid Joseph 
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Hardy and the said James K. Crawford and the said ( arl M. Terry 
and the said Benjamin Branson, with one of the metal bullets afore¬ 
said. by them out of the pistol aforesaid, then and there by force 
of the gunpowder aforesaid, discharged, and shot off as aforesaid, 
then and there feloniously, wilfully, and purposely did strike, jxme- 
trate, and wound! him. the said Philbert J. Bitner. in and upon the 
abdomen of him. the said Philbert J. Bitner: and that they, the said 
Joseph Hardy and the said James E. Crawford and the said Carl M. 
Terry and the said Benjamin Branson, by such striking, penetrating, 
and wounding of him, the said Philbert J. Bitner, as aforesaid, 
did thereby then and there feloniously, wilfully, and purposely 
give to him. the said Philbert J. Bitner, in and upon the abdomen 
of him, the said Philbert J. Bitner. one mortal wound, of which 
said mortal wound, he, the said Philbert J. Bitner. from the 
11 said, twenty-ninth day of November, in the year aforesaid, to 
th«‘ thirtieth day of November, in the year aforesaid, and 
at the District of Columbia aforesaid, did languish, and languishing 
did live: on which the said thirtieth day of November, in the year 
aforesaid, and at the District of Columbia aforesaid, the said Phil¬ 
bert J. Bitner. of the said mortal wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said Joseph Hardy, and the said James K. Craw¬ 
ford. and the said Carl M. Terry, and the said Benjamin Branson, 
him. the said Philbert J. Bitner, in the manner and by the means 
last aforesaid, in perpetrating the said offense of an attempt to com¬ 
mit robbery, as aforesaid, feloniously, wilfully and purposely did 
kill and murder; against the form of the statute in such case "made 
and provided, and against the peace and government of the said 
United States. 

Eighth count 


And the grand jurors aforesaid, upon their oath aforesaid do 
further present: 

That one Joseph Hardy, and one James E. Crawford, and one 
Carl M. Terry, and one Benjamin Branson, on. to wit. the said 
1 wentv-ninth dav of November, in the year of our Lord one thousand 
nine hundred and twenty-eight, and at the District of Columbia 
aforesaid, feloniously did attempt, by force and violence, and by 

sudden and stealthy seizure and snatching, and against resistance. 

^ * ' 

feloniously to steal, take and earry away, from and off the person, 
and from the immediate actual possession of the said Philbert J. 
Bitner. then and there being. valuable goods. chattels, and moneys 
which were then and there in the possession and upon the person 
of the said Philbert J. Bitner. and did thereby perpetrate an offense 
punishable hv imprisonment in the penitentiary, that is to say. the 
offense of an attempt to com ini t robbery: and that in so perpetrating 
the said offense of an attempt to commit robbery, as aforesaid, the 
said Joseph Hardv. and the said James E. Crawford, and the said 
Carl M. Terry, and the said Benjamin Branson, with force and 
arms, in and upon him. the said Philbert J. Bitner. then and there 
l>ein<r. feloniously, wilfully, and purposely did make an assault; that 
is to say. the said Joseph Hardy, and the said James E. Craw¬ 
ford. and 1 the said Carl M. Terry, and the said Benjamin 
Branson, in perpetrating the said offense of an attempt to 
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i 

commit robbery, as aforesaid, a certain firearm, of the kind commonly 
known as and called a pistol, then and there loaded and charged with 
gunpowder and with metal bullets, and in one of the hands of him, 
the said Carl M. Terry, then and there had and held, feloniously, 
wilfully and purposely did discharge and shoot off, at. against ami 
upon him. the said Philbert J. Bitner, and that they, the said Joseph 
Hardy, and the said James E. Crawford, and the said Carl M. Terry, 
and the said Benjamin Branson, with one of the metal jbullets afore¬ 
said, by them out of the pistol aforesaid, then and thereby force of 
the gunpowder aforesaid, discharged and shot oil' as aforesaid, then 
and there feloniously, wilfully and purposely did strike, penetrate 
and wound him, the said Philbert J. Bitner. in and upon! the abdomen 
of him. the said Philbert J. Bitner; and that they, tluj said Joseph 
Hardy, and the said James E. Crawford, and the said Carl M. Terry, 
and the said Benjamin Branson, by such striking, penetrating and 
wounding of him. the said Philbert J. Bitner. as aforesaid, did 
thereby then and there feloniously, wilfully, and purpjosely give to 
him, the said Philbert J. Bitner, in and upon the abdpmen of him, 
the said Philliert J. Bitner. one mortal wound: of which said mortal 
wound, he. the said Philbert J. Bitner. from the said twenty-ninth 
day of November, in the year aforesaid, to the thirtieth day of No¬ 
vember, in the year aforesaid, and at the District of Columbia afore¬ 
said. did languish, and languishing did live: on which Said thirtieth 
day of November, in the year aforesaid, and at the District of Colum¬ 
bia aforesaid, the said Philbert J. Bitner. of the said mortal wound, 
did die. ! 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said Joseph Hardy, and the said James E. Crawford, 
and the said Carl M. Terry, and the said Benjamin Branson, him, the 
said Philbert J. Bitner, in the manner and by the means last afore¬ 
said, in perpetrating the said offense of an attempt to commit rob¬ 
bery. as aforesaid, feloniously, wilfully, and purposely did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided and against the peace and Government of the jsaid United 
States. j 


Ninth count 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: j 

That one Joseph Hardy, and one James E. Crawford, ajnd one Carl 
M. Terry, and one Benjamin Branson, on, to wit, the said twenty- 
ninth day of November, in the year of our Lord one thousand nine 
hundred and twenty-eight, and at the District of Columbia aforesaid, 
feloniously did attempt, bv force and violence, and by sudden and 
stealthy seizure and snatching, and against resistance, feloniously to 
steal, take, and carry away from and off the person, and from the 
immediate actual possession of the said Philbert J. Bitner, then and 
there being, valuable goods, chattels, and moneys which were then and 
there in the possession and upon the person of the said Philbert J. 
Bitner. and did thereby perpetrate an offense punishable by imprison¬ 
ment in the penitentiary; that is to say, the offense of an! attempt to 
commit robbery; and that in so perpetrating the said offense of an 


i 
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attempt to commit robbery, as aforesaid, the said Joseph Hardy, and 
the said James E. Crawford, and the said Carl M. Terrv. and the said 
Benjamin Branson, with force and arms in and upon him. the said 
Philbert J. Bitner. then and there Ikmiut. feloniously, wilfully, and 
purposely did make an assault: that is to say. the said Joseph Hardy, 
and the said James E. Crawford, and the said Carl M. Terry, and 
the said Benjamin Branson, in perpetrating the said offense of an 
attempt to commit robbery, as aforesaid, a certain firearm of the 
kind commonly known as and called a pistol, then and there loaded 
and charged with gunpowder and with metal bullets, and in one of 
the hands of him, the said Benjamin Branson, then and there had and 
held, feloniously, wilfully, and purposely did discharge and shoot off. 
at. against, and upon him. the said Philbert J. Bitner, and that they, 
the said Joseph Hardy, and the said James E. Crawford, and the 
said Carl M. Terry, and the said Benjamin Branson, with one of the 
metal bullets aforesaid, by them out of the pistol aforesaid, then and 
there by force of the gunpowder aforesaid, discharged and shot off 
as aforesaid, then and there feloniously, wilfully, and purposely did 
strike, penetrate, and wound him, the said Philbert J. Bitner. in 
and upon the abdomen of him. the said Philbert J. Bitner; 
14 and that they, the said Joseph Hardy, and the said James E. 

Crawford, and the said Carl M. Terry, and the said Benjamin 
Branson, by such striking, penetrating, and wounding of him, the 
said Philbert J. Bitner. as aforesaid, did thereby then and there 
feloniously, willfully, and purposely give to him. the said Philbert J. 
Bitner, in and upon the abdomen of him, the said Philbert J. Bitner, 
one mortal wound: of which said mortal wound, he. the said Philbert 
J. Bitner. from the said twenty-ninth day of November, in the year 
aforesaid to tiie thirtieth day of November, in the year aforesaid, 
and at the District of Columbia aforesaid, did languish, and languish¬ 
ing did live: on which said thirtieth day of November, in the year 
aforesaid, and at the District of Columbia aforesaid, the said 
Philbert J. Bitner, of the said mortal wound, did die. 

And tin* grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said Joseph Hardy, and the said James E. Craw- 

ford, and tlie said Carl M. Terry, and the said Benjamin Branson, 

him. the said Philbert J. Bitner. in the manner and by the means 

% 

last aforesaid, in perpetrating the said offense of an attempt to com¬ 
mit robbery, as aforesaid, feloniously, wilfully, and purposely did 
kill and murder: against the form of the statue in such case made and 
provided, and against the peace and Government of the said United 
States. 

Tenth count 


And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Joseph Hardy, and the said James E. Crawford, and 
the said Carl M. Terry, and the said Benjamin Branson, on. to-wit. 
the said twenty-ninth day of November, in the year of our Lord one 
thousand nine hundred and twenty-eight, and at the District of 
Columbia aforesaid, feloniously did attempt by force and violence, 
and by sudden and stealthy seizure and snatching, and against resist¬ 
ance. feloniously to steal, take and carry away, from and off the 
person, and from the immediate actual possession of the said Phil- 
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bert J. Bitner, then and there being, valuable goods.! chattels and 
moneys which were then and there in the possession ftnd upon the 
person of the said Philbert J. Bitner. and did thereby perpe- 
15 trate an olFensc punishable by imprisonment in! the peniten¬ 
tiary. that is to say, the offense of an attempt to commit 
robbery; and that in so perpetrating the said offense of jin attempt to 
commit robbery, as aforesaid, the said Joseph Hardy, land the said 
James E. Crawford, and the said Carl M. Terry, and th|e said Benja¬ 
min Branson, with force and arms, in and upon him. the jsaid Philbert 
J. Bitner. then and there being, feloniously, wilfully and purposely 
did make an assault: that is to say. the said Joseph Hijrdy, and the 
said James K. Crawford, and the said Carl M. Terry, land the said 
Benjamin Branson, in perpetrating the said offense of an attempt to 
commit robbery, as aforesaid, a certain lirearm. of the kiiid commonly 
known as and called a pistol, then and there loaded and charged with 
gunpowder and with metal bullets, and in the right hapd of one of 
the defendants aforesaid, then and there had and held.itho name of 
the said defendant in whose hand the said pistol was l|ad and held 
being to the (irand Jurors aforesaid unknown, wherefore the same 
can not be set forth herein, feloniously, wilfully and purposely did 
discharge and shoot off, at, against and upon him, the said Philbert J. 
Bitner, and that they, the said Joseph Ilardy, and the ssiid James E. 
Crawford, and the said Carl M. Terry, and the said Benjamin Bran¬ 
son, with one of the metal bullets aforesaid, by them out jof the pistol 
aforesaid, tlien and there by force of the gunpowder aforesaid, dis¬ 
charged and shot off'as aforesaid, then and there feloniously, wilfully 
and purposely did strike, penetrate, and wound him, thie said Phil¬ 
bert J. Bitner. in and upon the abdomen of him, the saul Philbert J. 
Bitner: and that they, the said Joseph Ilardy. and the sa'id James E. 
Crawford, and the said Carl M. Terry, and the said Benjamin Bran¬ 
son. bv such striking, penetrating, and wounding of hijm, the said 
Philbert J. Bitner. as aforesaid, did thereby then and there felon- 
iously. wilfully, and purposely give to him, the said Philjbert J. Bit¬ 
ner. in and upon tin* abdomen of him. the said Philbert J.j Bitner, one 
mortal wound: of which said mortal wound, he. the said! Philbert J. 

i 

Bitner. from tin* said twenty-ninth dav of November, in the year 
aforesaid, to the thirtieth dav of November, in the veai* aforesaid, 
and at the District of Columbia aforesaid, did languish, and lan¬ 
guishing did live: on which said thirtieth day of November, in the 
year aforesaid, and at the District of Columbia aforesaid, the said 
Philbert J. Bitner. of the said mortal wound, did jdie. 

10 And the grand jurors aforesaid, upon their oath aforesaid, 

do say: j 

That they, the said Joseph Hardy, and the said j James E. 
Crawford, and the said Carl M. Terry, and the said; Benjamin 
Branson, him. the said Philbert J. Bitner, in the manijier and by 
the means last aforesaid, in perpetrating the said offense of an 
attempt to commit robbery, as aforesaid, feloniously, wilfully and 
purposely did kill and murder: against the form of the statute in 
such case made and provided, and against the peace and (government 
of the United States. j 

Leo A. Rover,| 

Attorney of the United State* in 
and for the District of Cp/umbia. 
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[Indorsed:] Criminal No. 47678. United States vs. Joseph Hardy, 
James E. Crawford. Carl M. Terry. Benjamin Branson. First- 
degree murder. Witnesses: John Waters. Claude Evans. M. P.. 
Wesley Johnson. Martin Maloney, Louis F. Dorsey, Dr. George W. 
Waldron. John Flahertv. M. P. A true bill: John H. Lorch. 
foreman. 
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Supreme Court of the District of Columbia 


Friday. February 1, A. T). 1929. 

The court resumes its session pursuant to adjournment. Mi*. Chief 
Justice McCoy presiding. 


* 


V 


* 


Come as well the attorney of the United States, as the defendants 
Crawford* Terry, and Branson in proper person, in custody of the 
superintendent of the Washington Asylum and Jail, the defendant 
Terry by his attorneys. Messrs. Ives and Lambert: whereupon the 
defendants Crawford, ferry, and Branson, being arraigned upon 
the indictment, each pleads not guilty thereto, and for trial puts 
himself upon the country and the attorney of the United States doth 
the like: and thereupon (by consent of the United States attorney) 
each of these defendants is granted leave within ten days to with¬ 
draw said plea ami demur to. or move to tjuash tin* said indictment, 
or otherwise plead as he may be advised: whereupon, upon motion of 
the attorney of the Cubed States, the court awards a bench warrant 
for the arrest of the defendant Hardy, and it is issued accordingly. 


Memorandum 

October *24. 1929. 

Crawford—Not iguilty as to counts 1. *2. 7>. (*». and K>: not guilty 
by direction of court as to counts h. 4. s. and 9. and guilty as to the 
7th count. Crawford remanded. 


IS 


M(/tton for nr tr trial 
Filed October l'D. IDL'D 


sjc 






Comes now the defendant, flames K. Crawford, by his attorney. 
John H. Wilson, and moves the court to grant him a new trial upon 
tlie following grounds: 

1. The verdict of the jury was contrary to the evidence. 

2. The verdict of the jury was contrary to the weight of the 
evidence. 

9). The verdict of the jury was not sustained by sufficient evidence. 

4. Errors of law occurring at said trial as follows: 

(a—1) The court refused to permit deft, to state the ground of 
an objection. 

(a) The court improperly instructed the jury on the law of second 
degree murder. 

(b) The court instructed the jury to ignore the admission of 
Brandson that he plead guilty to grand larceny. 
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I 

(c) The court permitted the Government to introduce expert 

evidence in rebuttal which was a part of the Government's case in 
chief. I 

(d) The court permitted the Government to prove other 
attempted offences having no relation with the crime alleged. 

(e) The court refused to permit defendant's counsel t<3 interrogate 

the officers about all statements made bv them at the! time of the 

# %/ 

alleged confession. 

(f) The court permitted the Government to prove ciertain state¬ 
ments of the decedent without first showing tlnit they were 

10 made under circumstances constituting a dying! declaration. 

John H. Wilson. 
Attorney for defendant. 

i 

Supreme Court of the District of Columbia 


Friday. November 15. A. D. 19-29. 

The court resumes its session pursuant to adjournment. Mr. Chief 
Justice McCoy presiding. 


* 


sfe 


❖ 


* 


Come as well the attorney of the United States, as thie defendant 
in proper person, in custody of the superintendent of tlje Washing¬ 
ton Asvlum and Jail and bv his attorney John II. Wilsbn, Esquire; 
and thereupon the defendant's motion for a new trial coming on to 
be heard, after argument bv the counsel is bv the court overruled, 
to which action of the court the defendant by his attorney prays an 
exception which is noted: whereupon it is demanded of th!e defendant 
what further he lias to sav whv the sentence of the lawj should not 
be pronounced against him and he says nothing except a^ he lias 
already said: and thereupon the sentence is pronounced las follows: 

It is considered by the court, and the sentence of the j law is that 
you, James Elmer Crawford, for the offense of murder jin llie first 
degree whereof you have been found guilty, be and you| are hereby 
sentenced to the punishment of death by electrocution: and it is 

Ordered, that you. Janies Elmer Crawford, lx* forthwith taken to 
the Washington Asylum and Jail, from whence you came, and th<*re 
be kept in close confinement: and that on the twenty-sijxih day of 
February, in the vear one thousand nine hundred and Sthirtv. von 

% * l m • # * 

be taken to the place prepared for your execution! within the 
‘20 walls of the said Washington Asylum and Jail, and that then 
and there, between the hours of ten o'clock ante meridian and 
two o'clock post meridian, you be electrocuted by the causjing to pass 
through vour body a current of electricity of sufficient intensity to 
cause your death, and that the application of such current shall be 
continued until von are dead, and mav God have merev on vour sou!. 

It is further ordered that a certified copy of this sentence shall be 
transmitted by the clerk of the Supreme Court of the District of 
Columbia to the superintendent of the aforesaid Washington Asylum 
and Jail not less than ten days prior to the time fixed in thjis sentence 
of the Court for the execution of the same. 

i 

Signed this fifteenth day of November, 1929, 

Waltkk I. McC<»y. 

Ch ief j -J mtiee. 
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And thereupon the defendant by his attorney notes an appeal to 
the Court of Appeals of the District of Columbia from the judgment 
of the court in this case: whereupon* upon motion of the defendant 
by his said attorney, it is by the court ordered that the appeal taken 
in this case he without the payment of costs. 

Affidavit of poor suitor 

Filed November lm 1 


dames K. Crawford, beinjr tirst duly sworn, deposes and says that 
because of his poverty he is unable to pay the cost of this action or 
to <ri\’.* security for the same, and that he believes that he is entitled 
to the redress he seeks by way of appeal, a brief nature of the 
2 1 alleged cause of action beiiur as follows: 

That he was convicted by a jury in the Supreme Court in 
the District of Columbia on a charge of murder in the first decree 
That said conviction is erroneous because of the facts set forth in 
affiant's motion for new trial herein, which affiant asks to be con¬ 
sidered a< a part of this affidavit. 

The affiant therefore asks that an order be passed permitting him 
to prosecute his appeal without the prepayment of cost, irivi1 1 <j: of 
security therefor, and that the expense of printinir the record on 
appeal or writ of error he paid by the Cnited States. 

This affiant lias no property or income and is unable to pay a 
reasonable fee t<» his attorney. 

James Crawford. 

John H. Wux* x. 

. Ufortittf Jf/r 

Subscribed and sworn to before me this 1 •> day of Nov.. A. I). 1929. 

Frank E. ( Ynninoham. Clerk. 
l>v Wms. F. Lemon, . D*/. elk . 


Assitfnwent of errors 


Filed November •>(). 192*9 


$ 


1. The court improperly instructed tlie jury on the law of second- 
decree murder. 

2. 1 he court instructed the jury to ignore the admission of Brand- 

son that lie plead guilty to crand larceny, 

22 o. r I he court permitted the Government to introdmv expert 

evidence in rebuttal which was a part of the Government's 
case in chief. 


4. The court permitted the Government to prove other attempted 
offenses having no relation with the crime alleged. 

John H. Wilson. 

Attorney for Defendant. 

Service accepted: 

Neil Burkixshaw, 

Asst. U. aS. Atty. 
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Friday, January 10", A. 1). 1030. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Hitz. presiding. 

* * * Sjc * <C | $ 

Now comes here the defendant, bv his attorney. Johii H. Wilson, 

4 . %/ i 

Esquire, and prays the court to sign and make a part Of the record 
his bill of exceptions taken during the trial of the case aijid submitted 
to the court on the 4" day of December, 1020, which isj accordingly 
done, nunc pro tunc. j 

Designation of record- 

Filed November 30, 1020 

! 

* * * * * * j * 

The clerk of court will please prepare record on appeal to the 

Court of Appeals of the District of Columbia, and incljude the fol¬ 
lowing : 

1. Indictment. 

2. Plea. 

3. Verdict of jury. 

23 4. Defendant's motion for new trial. 

J. Order overruling motion for new trial anjl exception 

thereto. 

(>. Appeal noted. 

7. Affidavit of defendant's proverty. 

8. Order permitting defendant to proceed with appjeal without 
cost or securitv. 

h. Hill of exceptions submitted. 

10. Hill of exceptions. 

11. Assignment of errors. 

12. This designation of record. 


I consent: 

Neil Huicivinsiiaw, 

Assistant f\ s. Attorney. 


John H. Wilson, 
Attorney for Defendant . 


24 


Supreme Court of the District of Columbia 


i 

United States of America. 

D (strict o f * o! a m Ijla . ss ; 

I, Frank E. Cunningham, clerk of the Supreme Court pf the Dis¬ 
trict of Columbia, hereby certify the foregoing pagesj numbered 
from 1 to 23, both inclusive, to be a true rend correct tr 
the record, according to directions of counsel herein fik| 
which is made part of this transcript, in criminal cause No. 47678 
wherein the United States of America is plaintiff and; James E. 
Crawford et al. are defendants, as the same remains upon the files 
and of record in said court. 


inscript of 
d, copy of 


i 
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In testimony whereof I hereunto subscribe mv name and affix the 
• % 

seal of said court, at the city of Washington, in said District, this 
12th day of February. 1030. 

[seal.] Frank K. (Ynninoham, (.'!erl\ 

25 In the Supreme Court of the District of Columbia 

holding a criminal court 

United States of America 

rs. 

James E. Crawford. Joseph Hardy. Carl 
Terry, and Benjamin Branson 

li/Jl of 


Criminal No. 47.078 


Be it remembered that at the trial of this case before Chief Justice 
McCoy and a jury, duly empanelled and sworn to try the issues 
herein, this trial began on Monday. October 21st, and thereafter was 
further proceeded with. To maintain the issues on its part joined, 
the United States produced the following evidence and the follow¬ 
ing proceedings were had : 

The defendant was indicted for first degree murder, charging 
responsibility for the death of one Philip Bitner by shooting. 

The defendant was duly arraigned and entered a plea of not guiltv 
to the indietinent.l On October 24th. 11)21*. the defendant was found 
iruiltv of murder in the first degree. Motion for new trial was filed, 
argued, overruled, and an exception duly noted. Thereupon the 
court pronounced; sentence of death by electrocution, and the de¬ 
fendant noted an appeal in open court and filed an affidavit with 
regard to his poverty. Whereupon an order was made permitting 
the defendant to proceed with the appeal without cost or giving bond. 

During the trial of said cause the following proceedings, among 
many others, were had: 

While the jury was being qualified, counsel for the defendant made 
the following query: 

Bv Mr. Wilson: 


Will your honor ask the panel as it is now constituted, would the 
fact that the deceased was a white man and the defendants 
2(5 are coloreds—would that in any way affect their deliberations 
| refused an exception] ( 

The Corin': 


" I have asked and thev have answered that they know of no rea- 

i ft • 

son whv it would not be fair for them to trv the cased* 

• % 

The prosecuting attorney in his opening statement stated among 
other things that he intended to prove that the defendants attempted 
to highjack some liquor in Maryland on the night of the shooting. 

On the wav out Georgia Avenue thev concluded their plans for 
the evening. Their plans for the evening were these, and they car¬ 
ried them into effect in so far as they were possibly able to do. 

That they stayed alongside the road for three-quarters of an hour 
the heart of the night. Apparently not as much liquor was being 
hauled in over the road that night as they had been led to expect. 
They gave up. 
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One Benjamin Branson, called as a Government witness, over 
objection testified in details about highjacking in Maryland, and 
among other things stated on direct it was getting cjold, and we 
became . Carl Terry said I am ready to go in. jit is getting 
cold. I said it is getting cold also. I think I will leave. I am 
getting disgusted. 

Q . On the way back, which road did vou take ? 

A. We came hack Georgia Avenue. 

Q. Was there anv conversation on the wav back? 

A. On the way back, when we reached—coming down the hill 
by Barry Place, why. Crawford suggested that we chahge the tags 
on the car and keep it for further use: and when we j reached the 
bottom of the hill the car started missing. It stopped, j Carl Terry 
squeezed out by Crawford and looked at the gasoline tank. He said 
it was empty. The question then came up of who !was to buy 
gasoline for it. Carl and Crawford said thev had n<|) money. I 
told them I would pay for two gallons of gasoline to put into it. 
27 Q. Where were you when that conversation took place? 

A. Between the top of the hill above Barry Street and the 
baseball park. 

Q. Where was it you stopped and Crawford lookedj at the car 
to examine the amount of gasoline? 

A. Across from the baseball park. 

Bv Mr. Burkinshaw : 

* 

Q. Who said that. Branson ? 

A. Hardy said that. 

Q. What, if anything, did vou do after Terry was left at this 
place ( 

A. Thev all irot back in the car. 

%■ v 

Q. Where did they go ? 

A. Drove out S Street to Seventh, stalled out Seventlji Street. 

Q. Where were you going at that time? 

A. At that time Hardy said that it would be better-i 

Mr. Ives. I object, your honor. Hardy is not on trial.! Hardy is 
not apprehended. How can he go on and tell that ? 

Mr. Burkinshaw. Every act in a common enterprise. 

The Court. Objection overruled. 

Mr. Ives. Exception. 

Mr. Wilson. We object, if your honor please, that it is jan attempt 
to prove other offenses. 

The Court. Overruled. 

Mr. Wilson. Exception. 

Bv Mr. Burkinsiiaw: 

Q. Ali right. j 

A. Hardy said it would he a good idea to highjack a car bf whiskey 
coming into Washington. 

Q. And where did vou <ro ? 


A. He suggested going out to Silver Springs. 
Q. D:d vou go to Silver Springs? 


A. We did. 

Q. Was there any conversation going out to Silvei* Springs? 
A. There was. 



18 


JAMES K. CRAWFORD VS. UNITED STATES 


Q. What conversation was there, with regard to what? 

A. He talked about the highjacking business; he knew all about it. 
Q. Who talked? 

A. Hardy. 

Q. All right. Was there anything else discussed on the way out 
there? 

A. On the way out there there was an argument between Crawford 
and Hardy. 

Q. What did Crawford say in that argument ? 

A. Crawford said that IIardv bad held out some money which he 

• % 

thinks In* should have got. 

Q. Held out some money from what? From what source? 

Mr. Wilson. I object to that, as a vicious question. Let him state 
what was said. 

The Court. Right there. Mi*. Hurkinshaw. I am a little doubtful 
about that particular tiling. 

Mr. Hurkinshaw. All right. Pass that until after lunch, if the 
court please, and I will get some authorities at lunch time, if the 
court so desires. I have enough to keep this witness on quite some 
time. 

The Court. Suppose you go ahead then and just pass that by for 
the moment. 

Mr. Hurkinshaw. All right. 

Hv Mr. Hurkinshaw: 

Q. What, if anything, else, was said on the way out to Silver 
Springs with regard to high jacking a liquor car? 

A. That you could hoar the car coming from the hum of the motor 
and to follow it.iand in most cases the fellows would jump out and 
leave tin* car: otherwise Hardy would get on the running board, of 
tlie car and stop the car. 

-•> Q. Where did you go after you ie’ft there? 

A. From there we went out Seventh, to Florida Avenue, 
out Florida Avenue to Sixth Street. 

Q. That is. you wont east on Florida Avenue? 

A. Me went east on Florida Avenue. 

Q. All right. 

A. Went down Sixth Street. 

Q. What d;< 1 vou <Io at Sixth ? 

A. At Sixth we stopped. 

( v ). Sixth, and what intersection of Sixth? 

A. Sixth and Rhode Island Avenue. 

Q. All right. What was the occasion of your .-topping there? 

A. The lights were (‘hanging. 

Q. Was there any conversation in the car at that time? 

A. When we stopped Hardy said, ** Let’s got that gas station." 

Q. Anyone else say anything? 

A. Crawford said. " Yes; vou give me a bill, and while the man is 

• V 

making change I will get his money." 

*■ \ * • 

Q. Was there anything else said there at that point ? 

A. The lights changed, and we started acro>s the street. I ob¬ 
jected. I said I didn't want to pull into the station. I pulled into 
the station and from- 
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Q. Now, you pulled into the station from what street: 

A. From Sixth Street. 

Part cross-examination of the witness Branson bv Mr. Wilson : 

* ! 

Q. Branson, you say he told you at the jail that the gun went off 
in his hand ? 

A. He did. 

Q. That is what he told you on this night ? 

A. He did. 

Q. So he told you at the jail what he told youjthat night; 

30 is that right? I think I will withdraw that, yourjhonor. 

You say you were near the ball park when something got 
the matter with the automobile, and you looked at yoijr gas tank. 
Is that right ? 

A. Yes, sir. 

Q. Were you on Georgia Avenue? 

A. Yes, sir. 

Q. Or around on Florida Avenue? 

A. Georgia Avenue. 

Q. And who looked into the gasoline tank? 

A. Carl Terry. 

Q. When he looked into the gasoline tank, what did he sav? 

A. He said from the looks of it it was empty. 

Q. Xow, did some one of vou all suggest that vou get bionic gas? 

A. Hardy suggested that we get some gasoline. 

O. Xow, did vou sav where vou would go to get the galsoline? 

.V. Xo: we didn't. 

Q. When you all left that point, where you discovered that you 
had no gas. it was agreed among vou all that vou were going to get 
some gas, wasn't it ? 

A. Yes. I 

Q. Xow, who made that agreement, and what language,among you 
all constituted that agreement ? You just said to get j some gas? 
What was said on the subject of getting some gas? 

A. Hardv said that we ought to get some gasoline for tike car. lie 

K V ‘ 

said he was broke. 

Q. Yes. 

A. Crawford said that he had no money. 

Q. Said what ? 

A. Said that he had no money. 

Q. Crawford said that he had no money? 

The. Court. Xow, wait a minute. Do you want him to tell the 
whole thing or not ? 

31 Mr. Wilson. How is that, your honor? 

The Court. Do you want him to tell the whole tiling? He 
was about to tell something else. 

Mr. Wilson. I didn't mean to interrupt him. 

The Court. Crawford said he had no money. What inext ? 

The Witness. I said T would buy two to three gallons of gas 
for them, and then I would drive home- 

i 

i 

By the Court: 

What is that ? | 

A. Then I would drive bv where 1 was living at that! time and 

* ^ 

leave them. 
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By Mr. Wilson : 

Did you at that time give them any money or go into your pocket 
and take out any ? 

A. At that time, I didn't. 

Q. This was on Georgia Avenue, was it ? 

A. On Georgia Avenue. 

Q. And then you came around Georgia Avenue? 

A. Yes, sir. 

Q. To Florida Avenue? 

A. Yes, sir. 

Q. To Sixth? 

A. To Sixth. 

Q. Down to Sixth ? 

A. Down to Sixth. 

Q. Now, from the time you had that discussion when you dis¬ 
covered vou had no gas, nothing was said bv anybodv from that 
point down to Sixth and Rhode Island Avenue about robbing any¬ 
body, was there, on the way down? 

A. Nothing was said about robbing anybody. 

Q. Bv the wav, I believe vou were driving the car at that time? 
A. I was. 

32 Q. When vou left over on Florida Avenue, where were vou 

heading that car to? 

A. Out Florida Avenue. 

Q. For what purpose? 

A. To stop at the gasoline station, Helan & Sullivan, Rhode Island 
Avenue and Sixth. 

Q. That is where you were aiming to go ? 

A. Yes: the closest gas station. 

Q. Did you go to Helan & Sullivan ? 

A. It was closed. 

Q. You went to get- 

A. To get gasoline. 

Q. Now, had you mentioned Helan & Sullivan to these boys in 
the car ? Did you have any conversation on that subject ? Did you 
tell them as you left Florida Avenue. " I am going to Helan & 
Sullivan's *'? 

A. I did not. 

Q. But that is where you were going? 

A. Yes, sir. 

Q. That is, I believe, diagonally across from Bitner's place? 

A. It is that. 

Q. Did you drive up to Helan and Sullivan's, or just look at it ? 

A. I diil not. 

Q. Now, when you discovered that Helan and Sullivan was closed 
up. what did you do or say on the subject of Helan & Sullivan 
being closed up ? 

A. Nothing was said. 

Q. You were driving? 

A. I was driving. 

Q. Did you drive up to Helan & Hullivan's and stop? 

A. We stopped at the cross light. 

Q. But when you stopped it was for the purpose of getting gas 
there? 
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33 The Court. Now, Mr. Wilson, you asked him! if he stopped 
at Helan & Sullivan station. He said he stojpped for the 

cross-light. You- 

By Mr. Wilson : j 

Q. When you made the stop at the cross-light, \yas that stop 
made for the purpose of seeing whether you could obtain gas at 
Helan & Sullivan's? j 

A. Up to that time the purpose was to get gasoline, j 
Q. Where? In the Helan & Sullivan station? 

A. I said I stopped at tiie cross-light. The yellow liiid come on— 
the green light had changed to yellow. 

Q. But when you stopped- 

Mr. Bukkinsiiaw. Don't interrupt the witness. 

Mr. Wilson. I thought he had come to a full stop, j 
The Witness. The green light had changed to yellow. 

Bv Mr. Wilson: i 

Q. Have you finished? I 

A. Yes, sir. j 

Q. Now when you made that stop at that point. was! it your pur¬ 
pose to go into the Helan Sullivan station to get gasojine? 

A. It was our purpose to get gasoline. j 

Q. And then vou looked at Helan & Sullivan and it was closed? 
i t W;1S .— * | 

A. It was closed. i 

Q. I mean, you looked at it and saw it was dark? 

A. It was closed. 

Q. And vou were driving the car at that time? ! 

A. I was. | 

Q. And when you saw it was closed, did you step on j the gas and 
drive to Bitner's? 

A. AAV were waiting for the lights to change. j 

34 Q. You saw that vourself ? And when it changed, vou went 

over to Bitner's place? j 

A. Something happened before- 

Q. You started towards Mr. Bitner's place? 

A. AVe started down Sixth Street. 

Q. You were on Sixth? 

A. Yes. sir. 

Q. You were on—you were leaving Helan & Sullivan's to go to 
Mr. Bitner's place, weren't vou? AAdiv don't vou answer? 

Mr. Bukkinsiiaw. Just a minute. The witness is onj the stand. 
He can take his time to answer. And l ask the court to! so instruct 
him. j 

The Court. Hi* should have time to answer. Moreover, he said 
before he left to go down Sixth Street, so he has answered. 

Bv Mr. AATlson : j 

Q. All right. To go down Sixth Street for the purpose of going 
where ? j 

A. Going into the other gasoline station. I 

Q. For what ? i 

A. AAY11, we were waiting for the stop light. j 
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Q. Why were you going into that station? 

Mr. Burkinsiiaw. Let him answer the (juestion. 

By Mr. Wilson : 

Q. What did you have in votir mind—whv vou were going into 
that gasoline station? 

A. What did I have in mv mind ? 

Q. That is my (juestion. 

The Court. Which one? 

Mr. Wilson. When he left Ilelan Sullivan's, he is <r<>inu: down 
Sixth, and he is now- 

Mr. Burkinsiiaw. If the court please. I object to this. Mr. 

Wilson, I don't know if what counsel is talking about is leav- 
35 ing Ilelan & Sullivan's. There is no testimony on the part 

of this witness that he was ever- 

Mr. Wilson. lie said to make a stop at the lights. 

The Court. I asked which one. meaning which gasoline station. 

Mr. Wilson. Bitner's. 

The Court. Ho you mean you are asking him about Mr. Bitner's? 

Mr. Wilson. Yes. 

The Court. Ask him a question. 

Bv Mr. Wilson : 

% 

Q. As you were going to the Bitner place, what did you have in 
your mind ? 

A. I was driving with the party. 

Q. Why were you driving in ? 

A. I was driving in because I was told to drive in. 

Q. You had given up tlie thought of getting gas? 

A. No; I wa> acting on a suggestion that happened at Sixth and 
Rhode Island Avenue, across the street. 

The Court. lie started to say a minute ago something happened 
when they got on Sixth Street. 

Mr. Wilson. Yes: your honor. 

The Court. Now. you want to trace him from the time they 
changed signals on Sixth Street. Let him sav what was said. 

Bv Mr. Wilson : 

Q. Go on and say what was said. 

Mr. Wilson. If your honor please. I take it that what was said is 
to bind these men here, or show what did take place. Now. do I 
have to develop in my cross-examination things in this omnibus 
fashion ? Can't I ask him what he had in his mind when he drove 
the ear up to Bitner's there ? 

The Court. Sure. 

Mr. Wilson. That is all I am asking. 

The Court. You mav cross-examine as in vour best judgment 

seems right. But the witness should not be interrupted in an 
3G answer. lie said that something happened down there when 

thev got down into Sixth Street, and he should be allowed to 
• * 

start there, if you want to take him from the time they stopped at 
the yellow light. 

Mr. Wilson. I will take him further. 

The Court. Take him further, but let him tell his storv. 
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Mr. Wilson. His story—he has never yet. either on direct or cross, 
told what was in his mind. That is what I am askinir him. I want 
to know what was in his mind, the mental picture of thy act of that 
little drive in comin" to this place. 

The Court. He has just said, as I remember, to do tliat which on 
the other side of Sixth Street he was told to do. 

Mr. Wilson. And he also said somethin" else, your honor. 

The Court. Mavbe so. 

Mr. Wilson. Am I not entitled to that, if he had two or three 
facts? 

The Court. All right. Some time he will get a chance to sav 
what happened on the other side of Sixth Street. You jean bring it 
out or I will: I don't care. But I will ask him a question, if nobody 
else does. 

By Mr. Wilson: 

•/ 

Q. What did you have in your mind when you drove jthe car into 
Mr. Bitner's place? 

A. I was skeptical- 


Q. What did you have- 


The Court. He said he was skeptical. j 

The Witness. A. I was skeptical of the plans thajt they had 
formed on the other side of Rhode Island Avenue. 

Bv Mr. Wilson : j 

Q. You drove in there because you were skeptical of the plans? 

Mr. Burkin si ia w. He didn't sav that. 

37 Mr. Wilson. I am asking a question. 

Mr. Burkinsiiaw. That didn't sound like a question to me. 

The Court. Do you wish to ask him what was in his mind when 
he drove in ? 

Mr. Wilson. Yes. your honor. 

The Court. He says he was skeptical about the plan njade on the 
other side of Rhode Island Avenue. 

Bv Mr. Wilson : ! 

• I 

Q. Is that why you drove in there, because you were skeptical of 
the plans ? 

A. X<>: I drove in because Hardy told me to drive in.j 

Q. Had you any thought of getting gas, or had you 'abandoned 
that thought? 

A. The plan was to get gas for the car. j 

Q. Now. whv didn't vou turn the car and go in some other direc- 
non when you became skeptical? 

Q. I sav. whv didn't vou? 

A. Because evident!v I didn't think of it, of leaving. i 

Q. Didn't think of it ? Now, when this car was obtained, you 
.-ay, you had a discussion about it about a half block fronj the piace 
where this car was standing; is that right? 

A. We did. 

Q. And then who was it that went up to the car? 

A. Crawford and Hardy left to go to the car on Thirteenth Street, 
thev said. Thev came back. I didn't see them go to this bar. 

Q. What did they say they were going up there for, to .steal a car 
or anvthimr of that sort ? 
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A. Thev said thev would go and get a car. 

Q. What did you say? 

A. I had nothing to say. 

Q. And then thev got a car and brought it back, or did vou go 
to the car ? 

38 A. They came back- 

Q. With the car? 

A. Walking. 

Q. And then what happened? 

A. Ami then Crawford said, "Come on with me. Branson, and 
get in this car/' 

Q. And then you got in? 

A. I got in. 

Q. Crawford drove it first ? 

A. Crawford drove it. 

Q. How far did he drive it until you took the wheel? 

A. To Terry's house. 

Q. How far did vou—whv did vou take the car? 

A. Crawford said that lie couldn't see well. 

Q. Now. when vou were out Georgia Avenue, vou all tried to 

V B • # V- ( ^ v 

highjack or steal some* whiskey: is that right? 

A. ^ es. sir. 

Q. I>id you intend to take any part in that? 

Mr. Btick iNSiiAw. I object to that as being immaterial. 1 don't 
know on what theory it is admissible. 

The Cot irr. I think he may be asked about all the circumstances. 

By Mr. Wilson: 

Q. Did vou intend to take anv pa»t in that liquor highjacking? 
A. I did. 

Q. You went in there with that intention? 

A. I did. 

Q. Now, you said one of the boys said. " Let's get that gas 
station " ? 

A. "Let's get this gas station." 

Q. " Let's get this gas station '*? 

A. Yes. sir. 

Q. Is that about all he said? 

A. That is all lie said. 

3b Q. And you understood from that that lie meant he was 

going in there and roh the man: is that right ? 

A. As lie finished making his statement, Hardv said—or Crawford 
said. "Give me a bill, and while the man is making change for the 
gasoline I will get his money." 

Q. And vou understood that before vou drove the car in. that that 
is what vou were going m tor? 

A. I did. 

Q. Now. vou sav vou saw Crawford in the rear of this car through 
the window of the car? 

A. Through the window passing across the rear of the car. 

Q. And you heard shots, did you ? 

A. I heard one shot, followed by another. 

Q. In quick succession, were they ? 

A. One behind the other. 
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Q. Just like that [ illustrating], something of that sortj? 

A. Yes, sir. 

Q. And wlien you all got some place over on the loti somewhere, 
Crawford said that he squeezed the gun and it went oflj? 

A. And it went off. 

Q. The words that Crawford—who was it that Crawford had 
some words with? Some other fellow? 

A. Joseph Hardy. 

Q. How far from the Bitner Place was it that he had [these words 
with Hardy ? 

A. That was going out Georgia Avenue. 

Q. How is that ? 

A. Going out Georgia Avenue towards Silver Springs. 

Q. But after they had stopped—after you discovered that you 
had no gas. wasn't something said then between Hardy land Craw- 
ford about some money—whether tliev owed some mon|ev, after it 
stopped—after you stopped and discovered you had no gas? 

40 A. Xo. 

Q. At the time you were about to offer some mojney, wasn't 
there some words between Crawford and Hardy then? 

A. Xo: it wasn't. 

Q. On the way down to Rhode Island Avenue, did Crawford and 
Hardv sav anything to each other? I 

A. Only when we stopped at the stop light. j 

Q. Was tliere any hot words between them, or anything? 

A. Xo hot words at that time. 

Q. Was there any after that time? 

A. T didn't see Hardy after he got out of the car. 

Q. Xow. those were words that they had. do you refer Ito them as 
hot words? Did they seem to be angry at each other? I 

A. They were angry at each other going out Georgia Ajvenue. 

Q. Did they strike at each other? 

A. Xo: you might not say strike at each other. They tvere about 
to fight. 

Q. About to fight ? Xow. have you talked with Mr. Biirkinshaw 
about vour testimony here, before this morning? ! 

A. He told me to tell him all about it. j 

Q. I say. have* you talked with him before this morning? 

A. This morning? I haven't seen him this morning. 

Q. 1 mean, before to-day. 

A. I have given him my complete testimony. j 

Q. In giving it to him. vou talked to him? 

A. Mr. Bvrkinshaw. Your honor- 

Q. Mr. Wilson. Your honor. I want to show - 


The Court. I know, but he said he gave him his complete testi¬ 
mony. Can't we take it that lie said it to him? I 

Mr. Wilson*. I moan from this stand this morning. 

Bv Mr. Wilson* : ! 

Q. Where were vou when you gave it to him? ! 

41 A. In the office upstairs. 

Q. How many times were you up tliere? 

A. I don't remember how manv times. 
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Q. Give us your best recollection how many times you were up 
there. 

A. About three times at the most. 

Q. Did he ever visit you out at the jail ? 

A. Once. 

Q. Was vour lawver with vou on each of those occasions? 

A. Yes, sir. 

Q. You are the Benjamine Branson that is named in this indict¬ 
ment ? 

A. I am. 

The Court. We will stand on recess until 1.30. 


Now in these talks that you say you had upstairs with the district 
attorney's office, or with the district attorney at the jail—in any of 
those talks what, if anything, was said on the subject of your pre¬ 
dicament. your situation, before giving your testimony ? 

A. I was told to tell the truth and all of it. 

Q. Sir? 

A. I was told to tell everything that happened. 

Q. You mean you were told to tell what happened, and then was 
your case, the indictment against you. at any time mentioned or 
discussed in those conversations? 

A. It was not. 

Q. How is that? 

A. It was not. 

Q. Weren't you told that you were going to get a severance from 
these boys and your case was not going to be brought up at the time 
theirs was: 

42 A. Mv lawyer talked to me. 

• • 

Q. You were told about that? 

.V. My lawyer talked to me. but not about any severance. 

Q. What ? 

A. But not about a severance. 

Q. Well, did he talk to you on this subject of what would happen 
to your case ? 

A. He told me about- 

The Court. Well, just a minute. Are we going to listen to what 

his attorney said to him ? 

% 

Mr. Wilson. If it happened at the time when a representative 
of the Government was there. 

Mr. Bukkixsjiaw. Well, he may answer that question: otherwise 
it would be privileged. 

The Court. Yes: that will have to be disclosed. 

Mr. Wilson. Yes. 

By Mr. Wilson: 

Q. At the time the lawyer said something on that subject was 
that on one of these occasions when Mr. Burkinshaw was there? 

A. No. sir. 

Q. Well, did he ever say anything to you on that subject when Mr. 
Burkinshaw was there? 

A. No, sir. 

Q. Well, did ihe ever say anything to you on that subject when 
Mr. Burkinshaw was there? 
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A. He did not. 

Q. When Mr. Burkinshaw and the lawyer were together in either 

one of these three times upstairs, or at the time down at the jail- 

The Court. Now, Mr. Wilson, it lias not appeared thajt Mr. Bur¬ 
kinshaw and the witness’ lawyer ever were together. 

Bv Mr. Wilson : 


43 Q. When you were upsairs—you say you were) upstairs— 
when you say “ upstairs " you mean up in the district attor¬ 
neys office—did vou not talk to Mr. Burkinshaw ? 

A. I did. ‘ ! 

Q. Was your lawyer present ? j 

A. Part of the time. ! 

Q. Well, during anv of the time that vou were talking to Mr. 
Burkinshaw what, if anvthing, in addition to telling vouito tell the 
truth, did Mr. Burkinshaw tell you? 

A. Mr. Burkinshaw asked me to tell him about the easel 
Q. You told him ? •, 

A. I told him. 

Q. And he said to tell the truth ? 

A. Tell all of it. J 

Q. At any time in that conversation was the questijon of the 
severence of the trial discussed ? ! 


A. No, sir. 

Q. Of course, you do not expect anything at all for four testi¬ 
mony ? j 

Mr. Burkinshaw. dust a minute. I object to that. j 
The Court. Overruled. i 


Bv Mr. Wilson: | 

Q. Do you expect any consideration at all? 

A. I do not. ! 

Q. You understand when you state that you drove in tjhere with 
the intent to rob this man, or to do whatever vou sav ivou were 
doing, you understand that you were participating in a robbery— 
vou understood that, and vou understand it now? Do vou!? 

* 4 

A. I discussed it with mv lawver. | 

Q. Well, vou understand it ? I)o vou understand it? Is it in vour 
head now ? j 

A. The legal aspect of it I do not know, sir. 

Q. When vou sav you drove in—and vou know how that 
44 a man had been killed, do you not ? 

A. I do. 


Q . Do vou understand when vou make that statement that vour 
statement against yourself is that you are probably guilty of-murder? 
Q. And you do not expect anything for your testimony? I 


A. I do not. 


Mr. Burkinshaw. So long as that matter was suggested, to your 
honor at the bench this morning, and your honor may have noted, 
and I think your honor did. the nature of the cross-examination made 
by Mr. Wilson on that exact point, I say that, irrespective of any 
ideas of a question of law that I may have on that subject, X take it 
that Mr. Wilson has opened up that path as to what was skid. He 
asked for description, so if I may I would like to go ahead! on that 
line. 
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The Court. I rather thought so at the time. 

Mr. Burkinshaw. Yes. I took a notation of Mr. Wilson's ques¬ 
tions: •• Q. Did you have some words going out Georgia Avenue? 
u Were they hot words? v And things of that sort. 

Mr. Wilson. I suggest there is nothing before the court. There is 
no question pending. 

The Court. Mr. Ives suggests that before lie cross-examines him 
he wants to know whether Mr. Burkinshaw would ask anv more 
questions. 

Mr. Burkinshaw. Well. I would like to. sir. 

The Court. You mav. 

Mr. Burkinshaw. All right. 

Further direct examination bv Mr. Burkinshaw: 

Q. Mr. Branson, when you started out Georgia Avenue to- 

wards Silver Springs on this enterprise that you told us about 

this morning, was there a conversation in that car between 

Hardv and Crawford? 

% 

Mr. Ives. I object. 

Mr. Wilson. I object. My idea of the legal situation was that 
when he tirst opened up everything about Silver Springs and up 
Georgia Avenue, and what they did and intended to do, that we 
objected on the ground that it was going into some other substantive 
offenses, and your honor overruled us and gave us an exception. 
And now. after it was in on direct. I naturally directed my cross- 
examination to it. And he says now because of something I have 
said on this subject on cross-examination he is going into it a little 
more fully. 

The Court. Here was the situation. You were ail up here at the 

bench, and Mr. Burkinshaw outlined some things that lie thought he 

ought to be allowed to show. I ruled, in a general wav. that he was 

to be permitted to show it. He then came to the point where he was 

asking about some conversation. I had some hesitancy knowing 

what it was that he was seeking to bring out. whether that particular 

part of what he wanted to bring out should be admitted. That 

related.to a conversation which tliev had on the wav out. The 

• • 

conversation related to something, not to that trip going out. except 
that it took place while that trip was being had. Now then, he 
stopped there and asked if he could just suspend that particular 
part of the inquiry, and he would try to convince me after recess, 
or some other time, that he was right in urging it. All right. 
Then we went ahead, and then vou began to cross-examine as it 
stood. Nothing except that they had a conversation: that was all. 
But vou got to going into the conversation- 

Mr. Wilson. No- 

The Court. Yes: you wanted to know whether it was a 
-10 heated conversation, and I forgot just what the questions were. 

I thought at the time that you were rather opening up the in¬ 
quiry that Mr. Burkinshaw wished to follow. I still think so. 

Mr. Burkinshaw. That was my view, if the court please. 

Mr. Wilson. I rest content with my exception. I object. 

Mr. Ives. Exception for the defendant Terry also. 
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I5v Mr. Burkinshaw: 

* 

Q. Now. Mr. Branson, on the wav out to Silver Springs! that night 
was there a conversation in that ear between Hardy and jFrawford? 

A. There was. ! 

Q. Now what was the substance of that conversation? j 

Mr. Wilson. I object to it. 

Mr. Burkinshaw. Well now. I will take that back, j 

i 

Bv Mr. Burkinshaw: 

Q. What was said bv Crawford and what was said bv| Hardv to 
the best of vour recollections? 

The Court. Now. Mr. Burkinshaw, of course we are being rather 

technical—I am in my ruling. We arc still now talkjing about 

practice in conducting examination. I have said thaj: I think 

that Mr. Wilson opened up probably the whole subject by what he 

said. I do not think it necessarily follows that that which the 

• 

witness will say, according to what you have stated up! here, has 
anything to do with this case. 1 might still be constrained to 
tell the jury that that has nothing to do with the case. |Xow such 
being the situation, would it not be better if you caimf up here 
and made some little argument to me. because I do not want to 
let that go in if in the end I have to tell the jury that it lujs nothing 
to do with the case. 

Mr. Burkinshaw. Well I think under the circumstances I will 

withdraw that for the time being. It mav be at a later state of the 
T ' 
case 1 can use it. 

47 The Court. Yerv well. | 

Mr. Burkinshaw. Xow you can go along with y<j>ur cross, 
and I will take redirect again. 

i 

!. 

48 Captain Burlingame testifying on direct examination as an 
alleged expert as follows: 

“ This gun with the chamber of this clip tilled with shells jammed 
into place: you start firing that gun: you have got to cock jit in this 
way | indicating |: then when you fire the first shot that barrel re¬ 
coils in this manner [indicating), and the empty shell is ejected 
through this hole | indicating |. It—well. I have seen shells, some 
of them- 

“Then on the recoil this is blocked down on account! that is 
stopped by this—catches on this clip, but when it is full bf shells, 
instead of catching here with this automatic safety it comes back 
down there | indicating! and reloads, scrapes another shell!off, and 
is ready to fire a second time, and you can empty that b\j simply 
keeping pulling, eject through this hole when it is fired, and that 
back action reloads the gun.” i 

i 

In rebuttal Sergeant Fowler testified as an alleged expert as fol¬ 
lows : 

“ Q. Xow, Sergeant Fowler, with regard to that pistol you now 
hold in your hand, will you state whether or not the first shjot from 
that pistol can be fired without the hammer being [allied down or 
pulled back?” j 

“A. It can not.” j 

It is conceded that the following statement of the prosecjutor at 
the bench represents the defendant's testimony on the point involved. 
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Mr. Burkixsiiaw. The reason I want to offer this expert witness 
at this time in rebuttal, vour honor, is this. The defense introduced 
in this case—a part of the defense, and the most material part of the 
defense, is that this boy Crawford said lie took this gun out to intimi- 
date somebody, and that he just squeezed it and the gun went 
49 off in hisihand twice. I intend to prove by expert testimony 
that this very gun which has been identified by Crawford- 

The Court. Well, let us take it that this is the gun. 

Mr. Bukkixshaw (continuing). That this very gun is not cap¬ 
able of being discharged, or discharged with two shots, unless, first, 
the hammer is pulled back, and secondly, unless the trigger and the 
squeeze are made twice in succession. In other words, that it will 
not dump two shells on a single squeeze of that trigger. 

f>0 The Government proved by several witnesses who accom¬ 

panied the decedent to the hospital that the decedent was then 
in extremis, and knew he was done for, and among other things 
decedent stated: 

“ Witness asked Bitner was he robbed. He said no. He didn't 
know whv thev shot him. He said if thev had asked for monev, 
he would have gave it to them.” 

It also appeal’s from the testimony that one officer Wise learning 
about the shooting did not go to the hospital with these witnesses, 
but went out to Mt. Ranier, near the District line and arrested four 
colored men and later turned them loose: thereafter he went to 
Garfield Hospital, and subsequent to the time Bitner had declared 
himself in extremis, and had a conversation with decedent Bitner, 
no showing being made that Bitner was then in extremist. Said 
conversation being let in up upon the district attorney's statement 
as follows: 

“Now I assume, if your honor please, on what we have shown 
in the testimony of yesterday he may proceed to detail their 
conversation." 

The statement given bv Officer Wise was to the effect that the 

V • 

decedent said: 

u Take this vou white S. B.," and fired the fatal shot. 

% • 

51 And the court hereby certifies that the foregoing is a 

substance of the prayers and evidence upon the questions to 
which exceptions were duly noted, upon which the jury rendered their 
verdict. 

The defendant now tenders this, his bill of exceptions herein, and 
prays that the same be signed and sealed, enrolled, and made a part 
of the record in this case nunc pro tunc, this 4th. dav of December. 
A. D. 1929. 

William Hitz. Justice. 

I consent: 

Neil Birkixshaw. 

Assistant United States Attorney. 
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